SUPREME COURT OF WISCONSIN

Case No.: 96- 2430- CR

Complete Title
of Case:

State of W sconsin,
Pl aintiff-Respondent,
V.
Agustin Vel ez,
Def endant - Appel | ant - Peti ti oner.

ON REVI EW OF A DECI SI ON OF THE COURT OF APPEALS
Reported at: 214 Ws. 2d 589, 571 N.W2d 923
(Ct. App. 1997-Unpubli shed)

Opinion Filed: February 12, 1999
Submitted on Briefs:
Oral Argument: Novenber 12, 1998
Source of APPEAL
COURT: Circuit
COUNTY: M | waukee
JUDGE: Davi d Hansher
JUSTICES:
Concurred: Bradl ey, J., concurs (Opinion filed)

Abr ahanson, C.J., joins
Dissented:
Not Participating:

ATTORNEYS: For the defendant-appellant-petitioner there
were briefs by Scott B. Taylor and Lucas, WI koski & Taylor, West
Allis and oral argument by Scott B. Tayl or.

For the plaintiff-respondent the cause was
argued by Thomas J. Balistreri, assistant attorney general, wth
whom on the brief was Janes E. Doyle, attorney general.



No. 96-2430-CR
NOTI CE

This opinion is subject to further editing and
modification. The final version will appear in
the bound volume of the official reports.

No. 96-2430-CR

STATE OF W SCONSI N : | N SUPREMVE COURT
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Pl aintiff-Respondent, FEB 12, 1999
V. Marilyn L. Graves
Clerk of St_Jpreme Court
Agustin Vel ez, Madison, Wi

Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

11 DONALD W STEI NVETZ, J. The issue in this case is
whether the circuit court erred when it did not conduct a due
process evidentiary hearing follow ng the defendant's allegation
that the State deliberately delayed charging himwth the crinme
of first degree nurder to avoid juvenile court jurisdiction. W
hold that the circuit court did not err.

12 The defendant-appel |l ant-petitioner appeals a decision
of the court of appeals upholding the decision of the circuit
court for M| waukee County, the Honorable David A Hansher, that
an evidentiary hearing was unwarranted under the facts of this
case.

13 O the several issues the defendant raised in the court
of appeals, only his claim that the circuit court erred in
failing to conduct an evidentiary hearing is renewed here.
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14 The relevant facts are as follows. On August 23, 1994,
t he defendant, Agustin Vel ez, was charged as an adult with first-
degree intentional homcide for a crine commtted on June 14
1994, a date on which the defendant was a juvenile.

15 Early in their investigation, police identified the
juvenile Velez as a suspect in the nurder of Janes Lovett. The
record reveals that shortly after the nurder was commtted, the
police spoke with eye wi tnesses who placed Velez at the crine
scene on the night of the nurder and also identified Velez as the
nmur der er

16 On June 22, 1994, with the support of an affidavit
describing the circunstances surrounding the June 14, 1994
nmur der , the MIlwaukee County Assistant District Attorney
requested of the Judicial Court Conmm ssioner of the Children's
Division of the M| waukee County Circuit Court a warrant for the
arrest of the juvenile Velez. The affiant, a |aw enforcenent
officer enployed by the Cty and County of M| waukee, State of

W sconsin Police Departnent,?

and |iaison between the departnment
and the children's court, attested to famliarity with police
reports stenmng from the June 14 nurder, which placed Vel ez at
the murder scene the night of the crinme and identified Velez as a
suspect . The affiant further attested that those sane police
reports described the unsuccessful attenpts made by the City of

M | waukee police officers to locate Velez at his nother's hone

! The affiant hinself stated in his affidavit that he was so
enpl oyed.
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and the honmes of his acquai ntances. Finding probable cause, the
Judi cial Court Conmm ssioner issued the requested warrant for the
arrest of the juvenile Velez on June 22, 1994.

M7 The police did not |ocate the defendant while he was a
juvenile. \Wien the defendant becane an adult on August 2, 1994,
the juvenile court warrant was withdrawn, and a crimnal warrant
was issued in its place. Then, follow ng an anonynous tip on an
unrelated matter, the defendant was apprehended on August 19,
1994. The crimnal conplaint issued August 23, 1994, not quite
three weeks after the defendant becanme an adult under the law in
effect at the tine.?

18 On Septenber 2, 1994, the defendant noved to dismss
the conplaint against him for lack of jurisdiction. He renewed
the nmotion on Cctober 19, 1994, supporting it with a nmenmorandum
and affidavit. He requested the court hold an evidentiary
hearing on whether the State intentionally "manipulated the
systenf in order to avoid juvenile court jurisdiction when it did
not file a crimnal conplaint against Velez until nore than two
months after he had been identified as a suspect, and nearly

three weeks after he becane an adul t.

2 The age at which a court of crimnal jurisdiction has
original jurisdiction of a defendant accused of commtting a
crinme has since been |lowered from 18 to 17. See Ws. Stat. 88§
938.02(1) and (10m, and 938.12 (1995-96). The age at which a
court of crimnal jurisdiction has original jurisdiction of a
def endant accused of commtting an intentional hom cide has since
been lowered to ten. See Ws. Stat. § 938.183(1)(am and (2)(a)
(1995-96).
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19 Wth his nmenorandum the defendant identified two areas
of inquiry for an evidentiary hearing: first, he contended that
the State should have filed a delinquency petition in Children's
Court, not, as it did, a request for a warrant for the arrest of
a juvenile. Second, the defendant believed that the arrest
warrant, obtained on June 22, 1994, was "apparently" not entered
into the Crinme Information Bureau (CIB) and/or the National Crine
Information Center (NCIC) conputer systens, which, he further
all eged, would have alerted |aw enforcenent agencies nationw de
that the defendant was being sought by the M I waukee Police
Depart nent .

110 Wthout holding the requested evidentiary hearing, the
circuit court denied the defendant's notion to dismss. At a
nonevi dentiary hearing on the notion, held Cctober 31, 1994, the
circuit court determ ned that before a defendant was entitled to
an evidentiary hearing on the question, the defendant needed to
make sonme threshold show ng of manipulative intent. The court
found that the defendant had failed to make that sufficient
initial showng followng its examnation of the defendant's
notion, the defendant's counsel's affidavit and nenorandum of
law, as well as the prosecutor's offer of proof on the issue.

11 1In reaching its decision, the circuit court placed a
fair degree of significance upon the prosecutor's offer of proof,
whi ch included the following: first, after identifying Velez as a
suspect, the police were initially unable to |ocate him second,
because the defendant could not be |located, the prosecutor

requested of the Children's Court a warrant for his arrest3under
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circunstances where a suspect cannot be l|located, a warrant as
issued here, not a delinquency petition, is the appropriate
course of action; third, followng the issuance of the warrant,
police <continued to search for the defendant but were
unsuccessful; finally, police in other cities did nmake attenpts
to locate Velez%for instance, followi ng anonynmous tips that
Vel ez was |ocated outside MIwaukee, the police contacted the
Gang Crimes Units in at least two other cities, which in turn
made their own attenpts to find him

112 After accepting the prosecutor's offer of proof, the
circuit court asked the defendant to make his own offer of proof.
The defendant's counsel repeated the allegations contained in
the nmotion but was not prepared to offer additional facts in
support of his position, nor any evidence tending to contradict
the State's offer. The circuit court stated that w thout nore
the allegations offered by the defense were insufficient to
support the holding of an evidentiary hearing. The court twce
offered the defendant an opportunity for his requested
evidentiary hearing at a later date if he could "come up any tine
prior to trial and submt affidavits show ng mani pul ative intent
by the D strict Attorney's Ofice or police departnent."” The
court entered an order denying the defendant's notion to dism ss
on Novenber 4, 1994.

113 Following the hearing and prior to the defendant's
trial, the circuit court issued an order to the M| waukee Police
Depart nent to provide the defendant's counsel wth any

docunentation that would verify the entering of the warrant
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issued by the Children's Court into the CIB or NCIC systenms. On
Decenber 12, 1994, the M| waukee Police Departnent responded to
the court order with a departnental nenorandum and attachnments
fromthe NCIC and the CIB verifying that the warrant was entered
into both conmputer systenms on June 22, 1994, the sane date the
war rant issued.

14 Despite the circuit court's invitation, the defendant
did not bring forward any additional evidence that the State or
the police departnent intentionally manipulated the system in
order to charge him as an adult. An evidentiary hearing was
never hel d.

15 At his subsequent jury trial in January 1995, the
def endant was convicted of one count of First Degree Intentional
Hom ci de, contrary to Ws. Stat. 8§ 940.01(1). He was sentenced
to atermof life inprisonnent in the Wsconsin prison system

116 The defendant appeal ed. Wth respect to the circuit
court's denial of his request for an evidentiary hearing, the
court of appeals, in an unpublished opinion, concluded that
because the State had refuted the defendant's claim of a
mani pul ative intent at the nonevidentiary hearing, an evidentiary
heari ng was not required.

[

117 "[When the charging authorities have reason to believe
that a child has commtted an offense which, if commtted by an
adult, constitutes a crine, jurisdiction in a crimnal court
cannot be maintained on a charge brought after the child becones

eighteen, unless it is affirmatively shown that the delay was not
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for the purpose of manipulating the system to avoid juvenile

court jurisdiction.™ State v. Becker, 74 Ws. 2d 675, 678, 247

N. W2d 495 (1976); see also State v. Avery, 80 Ws. 2d 305, 310,

259 NW2d 63 (1977), overruled in part on other grounds by State

v. Montgonery, 148 Ws. 2d 593, 436 NWw2d 303 (1989);

Mont gonery, 148 Ws. 2d 593. The State bears the burden of
proving that it did not intentionally delay charging the

defendant in order to avoid juvenile jurisdiction. Mont gonery,

148 Ws. 2d at 604; see al so Becker, 74 Ws. 2d at 678.

118 The 1issue presented for our review requires us to
determne whether a defendant is entitled to an evidentiary
hearing as a matter of right whenever he or she makes the nere
allegation that the State intentionally "mani pul ated the systent
to avoid juvenile court jurisdiction.

119 The defendant's argunent is essentially two-fold.

First, relying wupon our decisions in Becker, Avery, and

Mont gonery, the defendant argues that a notion to dismss that no
nore than alleges that the State intentionally manipulated the
system in order to avoid juvenile court jurisdiction
automatically triggers his right to an evidentiary hearing on the
i ssue. Therefore, because he did nmeke that allegation in his
notion, he was entitled to his hearing. Second, if, in addition
to the allegation, he is required to allege facts which, if true,
would entitle himto the relief he sought, he argues that he did
all ege such facts. In either event, he argues that he should

have received the requested evidentiary hearing.
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120 The State finds less significance in the hol dings of

Becker, Avery, and Montgonery than does the defendant. For its

part, the State believes that these cases set forth the procedure
by which a defendant nay request relief%through a nmotion to
dism ss as the defendant nade here¥not that the cases require an
evidentiary hearing as a matter of right. In the State's view, a
nmotion devoid of the factual basis upon which relief could be
granted should not entitle the defendant to an evidentiary
heari ng. It argues that at a mninum the defendant nust be
required to present sone factual basis for holding the
evi dentiary heari ng.

21 The State proposes that a defendant should be required
to nove to dismss the crimnal charges and that the notion to
dismss itself be subject to established procedure required of
notion practice generally. That procedure would first require
that the defendant's notion state with particularity the grounds

upon which the notion is based. See State v. Caban, 210 Ws. 2d

597, 606, 563 NW2d 501 (1997); see also Ws. Stat.
8 971.30(2)(c) (1995-96). Second, the procedure would require
that the notion to dismss raise a question of fact sufficient to

warrant an evidentiary hearing. See State v. Garner, 207 Ws. 2d

520, 531-32, 558 N.W2d 916 (Ct. App. 1996) (citing Nelson v.
State, 54 Ws. 2d 489, 497-98, 195 N.w2d 629 (1972)). To
adequately neet the second step, the defendant woul d need to neet
the standards adopted by this court in Nelson for postconviction

motions to vacate pleas of gquilty, which the State proposes



No. 96-2430-CR

should be applied here as the standard for pretrial notions to
dism ss for |lack of jurisdiction.

22 W agree with the State that an evidentiary hearing on
the issue presented is not a right as a matter of course, and
t hat the Nelson standards, with additional due process
saf eguards, nmay be appropriately adopted for use in the instant
case.

123 I n Nelson, we held that before a defendant was entitled
to an evidentiary hearing on his postconviction notion to
w thdraw a plea of guilty, he first needed to nake a show ng t hat
the relief sought was warranted. Nelson, 54 Ws. 2d at 497. W
further set forth the standard by which a circuit court would

determ ne the necessity of that hearing:

if a notion to withdraw a guilty plea after judgnent
and sentence alleges facts which, if true, would
entitle the defendant to relief, the trial court nust
hol d an evidentiary hearing. However, if the defendant
fails to allege sufficient facts in his notion to raise
a question of fact, or presents only conclusionary
all egations, or if the record conclusively denonstrates
that the defendant is not entitled to relief, the trial
court may in the exercise of its legal discretion deny
the notion w thout a hearing.

Id. at 497-98.

124 The defendant distinguishes the facts of Nelson from
those here on the basis that Nelson concerned a defendant's
postconviction notion, not a pretrial notion. However, the
def endant points to no significance in the distinction he draws.

25 Sone of the very reasons we require that the defendant
make a prima facie showng for an evidentiary hearing followng a

postconviction notion are relevant with respect to a pretrial
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not i on. First, by showing that the relief sought may be
warranted, we conserve scarce judicial resources by elimnating
unnecessary evidentiary hearings when there nay be no disputed
facts requiring resolution, or when the facts would not warrant

the relief sought even if proved. See @Grner, 207 Ws. 2d at

527-528. Second, where an evidentiary hearing is necessary, a
full statenent of the facts in dispute allows both parties to
prepare and to litigate the real issues nore efficiently and the
evidentiary hearing will serve as nore than a discovery device.
See id. at 528.

126 To be sure, we noted in Nelson that the standard
therein adopted was an exception to the traditional rule that
hearings are to be liberally granted if a notion is nmade prior to
j udgnment or sentence. Nel son, 54 Ws. 2d at 496 (citation
omtted). However, despite the traditional rule, an evidentiary
heari ng need not be granted as a matter of course when requested
prior to trial. W agree with the Seventh Grcuit that a "court
does not have to hold an evidentiary hearing on a notion just
because a party asks for one. An evidentiary hearing is
necessary only if the party requesting the hearing raises a
significant, disputed factual issue.” United States v. Sophie

900 F.2d 1064, 1070 (7th Gir. 1990).

27 On at Ileast one occasion in Wsconsin, the Nelson
st andards have been applied to a defendant's pretrial notion. In
Garner, the Wsconsin Court of Appeals considered a pretrial
nmotion challenging the admssibility of identification evidence

and found that the application of the Nel son standards provided a

10
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"solid foundation on which to build the analysis [of whether an
evidentiary hearing was warranted]" Garner, 207 Ws. 2d at 532.
128 We find that the Nel son standards nmay al so be applied
in the context of a pretrial notion to dismss for lack of
jurisdiction based upon "manipulative intent" to avoid juvenile
court jurisdiction. However, the Nelson standards are not, by
thenmsel ves, sufficient to protect a defendant's due process
rights when he is bringing a notion prior to trial. W nust be
m ndful of the inherent difficulties a defendant may have in
devel oping the facts necessary to support a pretrial notion, a
situation to which the court of appeals in Garner was sensitive:
unli ke the plentiful record often available to a defendant making
a postconviction notion, at a pretrial notion, a defendant is
often not in a position to have the necessary and proper facts
before himon the ultimte question. Garner, 207 Ws. 2d at 532-
33. Wth an eye to this problem the Garner court found that
application of only the Nelson standards to a pretrial notion to
suppress identification would be insufficient. |d. at 533. As

remedy, the Garner court described the addition of a safeguard:

[A]lthough a defendant my be wunable to allege
sufficient specific facts to warrant relief, a trial
court must provide the defendant the opportunity to
develop the factual record where the notion, alleged
facts, inferences fairly drawn fromthe alleged facts,
offers of proof, and defense counsel's legal theory
satisfy the court of a reasonable possibility that an
evidentiary hearing will establish the factual basis on
whi ch the defendant's notion may prevail.

Id. at 533.

11
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129 We hold that the Nelson standards for granting an
evidentiary hearing, coupled with the safeguards provided by
Garner, are applicable to a circuit court's consideration of a
pretrial nmotion to dismss where the defendant alleges the
State's mani pulative intent to avoid juvenile court jurisdiction.

A circuit court's consideration of both standards wll

sufficiently protect a defendant's right to due process.

130 These due process rights in i ssue are not
i nsignificant. The deliberate delay in instituting proceedings
unti | a juvenile offender beconmes an adult wthin the

jurisdiction of the crimnal court unfairly deprives a juvenile
of fender of the opportunity he or she otherwi se would have had to
a waiver hearing on whether the crimnal court should exercise
its jurisdiction. See Avery, 80 Ws. 2d at 310-11. The
significance of the due process right in issue was first

identified in MIller v. Quatsoe, 348 F. Supp. 764 (E.D. Ws.

1972). In Mller, the defendant, while in custody in the county
jail and within three weeks of his eighteenth birthday, stabbed a
guard with a ballpoint pen. The authorities deferred the
prosecution until he turned 18, and then charged himin circuit
court, thereby avoiding the juvenile waiver proceeding.

131 The court in MIller noted that when "a state operates a
dual crimnal justice system with one set of procedures and
penalties for juveniles and another for adults"™ constitutional
safeguards attach to a determnation that a juvenile offender
should be treated as an adult. [Id. at 765. Therefore, when the

filing of a crimnal conplaint determnes juvenile court

12
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jurisdiction, the filing could not be delayed in order to avoid
juvenile court jurisdiction unless "the juvenile is granted a
hearing with the necessary constitutional safeguards.” Id. at
766.

132 W adopted the reasoning of MIler in Becker, where we

wote that "where the filing [of a crimnal conplaint] 1is
"delayed in order to avoid juvenile court jurisdiction,' the
circuit court can maintain jurisdiction only after a due-process
hearing." Becker, 74 Ws. 2d at 677 (enphasis in the original).
The hearing is conducted to determne "whether the delay in
charging was in fact occasioned by a deliberate effort to avoid
juvenile court jurisdiction.” [Id. W then suggested that "when
crimnal courts face this problem in the future and are
confronted with the question of whether the prosecution del ayed
charging to avoid juvenile-court jurisdiction, the adult court,
upon motion to dismss for want of jurisdiction, proceed to
resolve the MIller issues." 1d. at 680.

133 Here, the circuit court did hold a hearing on the
defendant's notion to dism ss. And al t hough not an evidentiary
hearing, the hearing was sufficient to protect the defendant's
right to due process as required by Becker. The circuit court
properly considered whether the defendant placed into issue any

question of fact that could have led to relief, and found that he

had not. W acknow edge that Montgonery clearly stated that the

State has the burden of showing that any delay was not

i ntentional . Mont gonery, 148 Ws. 2d at 604. However, we find

that requiring the defendant to bring forward sone facts which

13
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if true, would entitle the defendant to relief is not in conflict
wth the State's burden to prove that it did not have a
mani pul ative intent.

134 The general notion of "burden of proof" has two
aspects: the burden of producing sone probative evidence on a
particul ar issue, and the burden of persuading the fact finder

wWith respect to that issue. Mul l aney v. Wl bur, 421 U S. 684,

695 n.20 (1975); Wayne R LaFave and Austin W Scott, Jr.,
Crimnal Law 44-45 (1972). The principles of due process are not
violated if the burden of production, as opposed to the burden of
persuasion, is placed upon a defendant. For instance, a
defendant is required to produce sone evidence in support of his
or her affirmative defenses even though the State bears the

ultimate burden of proof on that issue. State v. Schulz, 102

Ws. 2d 423, 430, 307 N W2d 151 (1981); see also State .

Pettit, 171 Ws. 2d 627, 640, 492 N.W2d 633 (Ct. App. 1992) ("a
def endant's due process rights are not violated when a burden of
production, as opposed to a burden of persuasion, is placed upon
a defendant to start matters off by putting in sone evidence of
the negative defense.” (citations omtted)(enphasis in the
original)). In a matter nore anal ogous to that here, where a
def endant cl ai ns governnental m sconduct, he or she may first be

required to neet a burden of production. See United States v.

Carter, 966 F. Supp. 336, 343 (E.D. Pa. 1997).

135 Finally, we do not agree wth the defendant's view t hat
he is entitled to an evidentiary hearing because his notion

properly identified the basis upon which relief could be granted.

14
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To accept his view would be to create a rebuttable presunption
of the State's manipul ative intent whenever an adult is arrested
for a crime commtted when the adult was still a juvenile. CQur
prior cases do not go so far as to create this presunption. W
deem it appropriate to require that the defendant nake a prim
facie showi ng of manipulative intent before gaining as a matter
of right his or her request for an evidentiary hearing. e
recogni ze that the State bears the ultimate burden of proof on
t he issue.

136 We hold that a nonevidentiary hearing on a defendant's
nmotion to dismss used to determne whether an evidentiary
hearing is required satisfies the due process hearing required of
Becker. At the nonevidentiary hearing on the notion, the circuit
court nust determ ne whether an evidentiary hearing is required
under the Nel son standards. Nel son demands the application of a

two-part test. State v. Bentley, 201 Ws. 2d 303, 310, 548

N.W2d 50 (1996). "If the [defendant's] notion on its face
alleges facts which would entitle the defendant to relief, the
circuit court has no discretion and nust hold an evidentiary
hearing." 1d. (citing Nelson, 54 Ws. 2d at 497). However, if
the notion does not allege sufficient facts, the circuit court
has the discretion to deny the motion wthout holding an
evidentiary hearing if It finds one of the follow ng
circunstances: 1) the defendant failed to allege sufficient facts
in his or her notion to raise a question of fact; 2) the

def endant presented only conclusory allegations; or 3) the record

15
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conclusively denpnstrates that the defendant is not entitled to
relief. Id. at 310, 311

137 Further, because we consider here a pretrial notion, we
nodi fy the second part of the Nelson test to accommobdate the
inherent difficulties presented a defendant when nmaking a
pretrial notion as the defendant does here. Where the circuit
court must use its discretion in determ ning whether to grant an

evidentiary hearing, it nust:

carefully consider the record, the notion, counsels'
argunents and/or offers of proof, and the law.  \Were
the record establishes no factual scenario or |egal
theory on which the defendant may prevail, and/or where
the defendant holds only hope but articulates no
factual | y-based good faith belief that any inpropriety
will be exposed through an evidentiary hearing, the
evidentiary hearing is not required.

Garner, 207 Ws. 2d at 534-35. Where there is a reasonable
possibility that the defendant will establish the factual basis
at an evidentiary hearing, the circuit court must "provide the
def endant the opportunity to develop the factual record.” 1d. at
533.
11

138 Applying Nelson, we nust first determ ne whether the
defendant's notion alleged sufficient facts which would entitle
him to the dismssal of the charges against him due to the

State's mani pul ative intent. See Bentley, 201 Ws. 2d at 311.

Such an allegation is required in order for a defendant to neet
his or her initial burden of production on the issue. If a
defendant's notion does allege sufficient facts, an evidentiary

hearing is required. Id. \Wether a defendant alleged facts

16
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sufficient to require an evidentiary hearing is a question of |aw
which we review de novo. |d.  However, if a defendant's notion
does not allege sufficient facts, the circuit court has the
di scretion to deny the notion without an evidentiary hearing for

any of the three reasons enunerated in Nel son. ld. at 310-11.

Further, because a pretrial notionis in issue, in exercising its
di scretion under the second part of the Nelson test, the circuit
court nust take into consideration the record, notion, counsel's
argunents and offers of proof, and the law. Garner, 207 Ws. 2d
at 534- 35. W use the deferential erroneous exercise of
di scretion standard in reviewmng a circuit court's discretionary
decision. Bentley, 201 Ws. 2d at 311

139 Velez's allegation was two-fold. First, he alleged
that a juvenile delinquency petition, not a warrant for the
arrest of a juvenile, should have been issued fromthe Children's
Court. H's second allegation was that the warrant for his
arrest, once issued, mght not have been entered into the NC C or
Cl B conputer systens. W find that with these two all egations,
the defendant failed to neet his burden of production in alleging
sufficient facts entitling him to an evidentiary hearing under
the first prong of the Nel son test.

40 The defendant's allegation that the State could not
request a warrant for an arrest in place of a juvenile
del i nquency petition is unsupported by facts. The def endant
noted in his nmenorandum on the notion that the State did not
pursue himw th a capias issued by a judge as authorized by Ws.

Stat. 8§ 48.19(1)(b). The defendant questioned the State's

17



No. 96-2430-CR

request for a warrant, but did not bring forward any evidence
that such a request was inproper%he further suggested that the
practice here was unusual, but provided no facts that this was
true. At nost, the defendant's nenorandum maintains that had the
State requested a delinquency petition instead of a warrant for
arrest, the State would have provided notice to the defendant or
the defendant's parent that could have, in turn, provided the
def endant an opportunity to have a chance of renmaining in the
juvenile system At best, the allegation points to the State's
negli gence, which would still not entitle the defendant to the
relief sought since the State's negligent delay in bringing
crimnal charges does not constitute a due process violation
Mont gonery, 148 Ws. 2d at 602-03.

41 W also find the defendant's second allegation to be
specul ation, insufficient to entitle him to an evidentiary
heari ng. The defendant alleged that the warrant may not have
been entered into either of the two nationw de conputer systens.

This allegation is not a fact wupon which relief could be
granted. The defendant's counsel's affidavit details a nunber of
requests made for conclusive evidence of when, if ever, the
warrant was entered into the conputer systens. Counsel received
little satisfaction and nothing that would constitute proof of
its entry. However, an evidentiary hearing is not a discovery
device and the questions that defendant's counsel had regarding
the entry of the warrant into the conputer system does not
present a fact sufficient to entitle the defendant to the relief

sought..

18
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142 W find that the defendant alleged no facts which would
have entitled him to an evidentiary hearing. Because we find
that no facts alleged would have been sufficient for the relief
sought, we find that the circuit court commtted no error of |aw

The first of the two-part Nelson test was not satisfied by the
def endant, and therefore no evidentiary hearing was required.

143 Where the first of the two-part Nelson test is not
satisfied, the circuit court is to wuse its discretion in
determ ning whether to grant the evidentiary hearing even though
sufficient facts are not alleged. Bentley, 201 Ws. 2d at 311.
Because this notion was brought prior to trial, the circuit
court's discretion mnust be mde wth consideration of the
guidelines articulated in Garner.

144 The <circuit court properly exercised its discretion
under the facts and did so considering the information required
of Garner. In concluding that the defendant was not entitled to
an evidentiary hearing, the ~circuit court considered the
defendant's notion, nenorandum of |aw and affidavit, and both
parties' offers of proof. Included in the assistant district
attorney's offer of proof was the statenent that the police were
continuing to | ook for Velez follow ng the nurder but were unable
to find him and that the issuance of a warrant, as opposed to a
del i nquency petition, was the appropriate nethod of apprehending
a suspect who could not be found. The defendant was unable to
contribute any additional facts in support of his allegation.

45 The defendant did not dispute the State's offer to

prove that the police nade a good faith effort to find the

19
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def endant before his birthday; he questioned whether the juvenile
warrant had been entered into the conputerized crinme information
system Hs counsel's own affidavit, in addition to his
statenents that he was unable to find conclusive evidence that
the warrant was or was not entered, established that a MIwaukee
police officer, working the warrant desk, "believed" that the
warrant had been entered. The defendant sinply had difficulty
confirmng or denying this belief. This evidence does not
support an allegation of intentional manipulation of the system
by the police.

146 We find of particular inport the invitation the circuit
court made to the defendant to cone before the court at any tine
prior to trial wth additional facts if he could¥%a safety
measure that adequately protected this defendant who faced
pretrial notion evidentiary hurdles. The defendant was all owed
time to develop a factual record prior to trial and make a
request for an evidentiary hearing when he had sone facts to
support his allegations. Notably, the circuit court took the
additional step of ordering discovery on the defendant's
all egation that the arrest warrant may not have been entered into
the conputer system The police departnent responded to that
order and conclusively denonstrated that the warrant was indeed
ent er ed. Under these circunstances, we find that the defendant
was not deni ed due process in the proceedings. The circuit court
did not erroneously exercise its discretion in determning that

an evidentiary hearing was unnecessary.
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147 The defendant's evidence does not support hi s
allegation of the State's intentional rmanipulation of the
crimnal justice system We conclude that the circuit court
properly exercised discretion in denying Velez's notion wthout
an evidentiary hearing.

By the Court.—JFhe decision of the court of appeals is

af firned.
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1748 ANN WALSH BRADLEY, J. (Concurring). | agree with the
majority that the decision of the court of appeals should be
affirmed. | also agree with the test adopted by the majority. |
wite separately, however , because | di sagree wth the
application of the test to the facts of this case.

49 Under Nelson v. State, 54 Ws. 2d 489, 496-98, 195

N.W2d 629 (1972), a defendant nust "allege[] facts which, if
true, would entitle the defendant to relief” in order to receive
an evidentiary hearing. If the defendant makes only conclusory
all egations or does not allege sufficient facts to raise a
question of fact, the defendant is not entitled to such a
hearing. This post-conviction test places a considerable burden
on a defendant. Thus the majority correctly tenpers the post-

conviction Nelson test by adopting the rationale of State v.

Garner, 207 Ws. 2d 520, 558 N.W2d 916 (Ct. App. 1996):

[Allthough a defendant may be unable to allege
sufficient specific facts to warrant relief, a trial
court mnust provide the defendant the opportunity to
develop the factual record where the notion, alleged
facts, inferences fairly drawn fromthe alleged facts,
offers of proof, and defense counsel's legal theory
satisfy the court of a reasonable possibility that an
evidentiary hearing will establish the factual basis on
which the defendant's notion rmy prevail. oo
[ H owever, a defendant Is not entitled to an
evidentiary hearing sinply to search for sonething
based on not hing but hope or pure specul ation.

Thus, in determning whether to grant an
evidentiary hearing, trial courts nmust, on a case-by-
case basis, carefully consider the record, the notion,
counsels' argunents and/or offers of proof, and the
law. Were the record establishes no factual scenario
or legal theory on which the defendant may prevail,
and/or where the defendant holds only hope but
articulates no factually-based good faith belief that
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any inpropriety will be exposed through an evidentiary
hearing, the evidentiary hearing is not required. |d.
at 533-35 (enphasis in original).

50 Velez alleged that the police departnent violated his
due process rights by intentionally waiting until he had reached
his eighteenth birthday before seriously attenpting to arrest and
charge him To support his allegation, Velez included an
affidavit detailing his trial counsel's attenpts to obtain
information about the efforts of the police departnent to
apprehend him

151 The affidavit described how Velez's attorney obtained
information from a detective in the MIwaukee County Sheriff's
Department and an officer in the MI|waukee Police Departnent.
Based on those discussions, the attorney |earned that the police
had possibly failed to enter the warrant for Velez's arrest into
vari ous databases to aide in his apprehension. Additionally, the
affidavit described how the police departnent either rebuffed or
ignored his attorney's subsequent attenpts for clarification on
this matter. Finally, the affidavit described how his attorney's
perusal of his juvenile records discovered docunments inplying
that a juvenile warrant had never been issued or entered into the
conmput er system

152 Standing alone, these assertions wuld not have
definitively denonstrated that the police departnent deliberately
del ayed its efforts to apprehend Velez until he becane an adult.

That is to say, the Nelson test would not be satisfied by this

af fi davit. However, Velez did nore than assert conclusory
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al | egati ons. Rat her, he articulated a specific factual basis
t hat supported his |egal theory.

153 Velez's affidavit docunented both suspicious police
activity prior to his arrest and an apparent attenpt by the
police departnment to frustrate his attenpts at uncovering that
suspi cious activity. In light of this "factually-based good
faith belief" that sonmething inproper had occurred, | cannot
conclude that Velez sought a hearing "based on nothing but hope
or pure speculation.™ Garner, 207 Ws. 2d at 534-35. The
circuit court erred in not granting Vel ez an evidentiary hearing.

154 If ny disagreenent with the majority opinion was nerely
a difference of whether the affidavit in this case was
sufficient, I would not wite separately. But the opinion of the
majority sets the contours for future cases and defines how the
test that it adopts is to be applied. In concluding that the
factual allegations are insufficient to warrant an evidentiary
hearing the majority places an alnost insurnmountable burden on
the defendant in this pretrial notion.

155 The majority acknow edges the "inherent difficulties a
def endant nmay have in devel oping the facts necessary to support a
pretrial notion" (majority op. at 11), vyet affords little
recourse. This is especially troublesone where, as here, the
evi dence necessary to denonstrate nmani pulation of the system in
order to avoid juvenile court jurisdiction will nost l|ikely be
exclusively in the control of the State. There will be few
"snmoking guns" alleged as a factual basis for an evidentiary

heari ng. Instead, the defendant wll usually be left wth
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all eging specific facts which constitute circunstantial evidence
and arguing the reasonabl e inferences fromthat evidence.

156 Nevertheless, any error on the part of the circuit
court does not warrant a new trial in this case. At the tine
Vel ez sought the evidentiary hearing, the actions of the police
departnent reasonably permtted the inference that it had
deli berately attenpted to delay Velez's arrest until hi s
ei ght eent h bi rt hday. However, docunments produced by the police
departnment a nonth after the court erroneously denied Velez's
nmotion for an evidentiary hearing nmake clear that the police did
not engage in any msconduct. Specifically, +the police
departnment produced a report, conplete with copies of the actual
docunents in question, that detailed the thorough and proper
procedures it followed in attenpting to apprehend Velez while
still a juvenile. These docunents resolved the very issue that
Vel ez argues needed to be resolved by an evidentiary hearing.

157 Wiile | amconcerned with the police departnent's del ay
in offering an adequate explanation, the fact remains that this
i ssue is now conclusively answered. Accordingly, | concur in the
mandate of the court affirmng the court of appeals.

158 | am authorized to state that Chief Justice Shirley S

Abr ahanson joins this concurring opinion.
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